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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

RED HAT, INC.,
Plaintiff, Civil Action No.: 03-772-5LR

V.

THE SCO GROUP, INC. (formerly Caldera
International, Inc.),

Defendant.

MOTION TO SUPPLEMENT THE RECORD

Red Har, Ine. ("“Red Hat™), hereby moves pursuant to Local Rule 7.1.2(c), to supplement
the record with regard to the motion to dismiss filed by The SCO Group. Ine. (*SCO™),

As more fully explained below, letters sent by SCO after the motion to dismiss was fully
briefed provide compelling further evidence that a justiciable case or controversy exists and
contradict earlier representations made by SCO to this Court. These letters explicitly accuse one
of Red Hat's customers of infringing SCO’s copyrights by using the computer operating system
Linux distributed to that customer by Red Hat. The existence of a justiciable controversy was
also confirmed by the public statements made just this week by SCO's Darl McBnde, that SCO
intends to begin suing end users of Linux “within the next few weeks™ and “by February 18.7
Because these letters and statements occurred only recently, this evidence was not available 1o
Fed Hat when it opposed 5C0’s motion.

In support of this motion (o supplement the record, Red Hat respectfully represents as

follows:
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1. On August 4, 2003, Red Hat filed a complaint against SCO seeking, inter alia,
a declaratory judgment that Linux software sold, used or distributed by Red Hat does not infringe
any rights that SCO may have pursuant to Section 106 of the United States Copyright Act, or
otherwise.

2, On September 15, 2003, SCO moved to dismiss Red Hat's Complaint

claiming, inter alia, that this Court lacks subject matter jurisdiction to decide the copyright

declaratory judgment claim, arguing that there is no “actual controversy” between the parties,
and asserting that Red Hat is merely attempting to seek “general guidance™ for the Linux
industry. Red Hat opposed SC0’s motion, and the matter has been fully briefed.

3 As explained in Red Hat's opposition to SCOs motion. threats to Red Hat's
customers plainly establish an “actual controversy™ justifying declaratory relief. Indeed. the
Third Circuit specifically has held that “it is not necessary that notice be given directly 10 the

plaintiff or that any threat be made to sue the plaintiff. Notice to plaintiff's customers is

sufficient.” Aralac, Inc. v, Hat Corp. of Am., 166 F.2d 286, 292-93 (3d. Cir. 1948). See also
Cargill, Inc. v. Scars Petroleum & Transp. Corp., No. 02 Civ. 1396, 2002 WL 31426308, at *5

(5.D.N.Y. Oct. 28, 2002)(stating that “informing customers of a potential patent dispute is
exactly the sort of damaging claim that the [Declaratory Judgment Act] is designed to address™);
Nippon Elec. Gi 0., v. Sheldon, 489 F. Supp. 119, 121-22 (S.D.N.Y. 1980)(stating that
“accusation need not be made directly to the declaratory judgment plaintiff, but may be made 10
its customers or 1o the industry at large™).

4. In Red Hat's Complaint and in its opposition to SCO's motion to dismiss, Red
Hat detailed a number of statements that $CO had already made to Red Hat"s customers and

potential customers. SCO recently has sent a letter to a Red Hat customer claiming that the
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customer’s use of Linux infringes SCO's copyrights. In fact. the customer has advised both SCO
and Red Hat that it is looking to Red Hat for a response. Red Hat's response is this declaratory
judgment action to demonstrate ~ once and for all - that SCO"s prominent public statements
about copyright infringement are false. Only in this way can SC0O’s avowed campaign (o
discredit and inhibit the use and sales of Linux products and services distributed by Red Hat be
stopped.

5. " More specifically, on December 19, 2003, SCO sent a letter (Exhibit A) to
Lehman Brothers Holdings, Inc., a Red Hat Linux customer. In this letter, SCO refers back o a
May 2003 warning that use of Linux violates SCO's imtellectual property rights in UNIX. The
letter identifies a portion of the code that SCO alleges was copied without authorization, and
explicitly states that use of the Linux operating system, and thus the one distributed to Lehman
Brothers by Red Hat, violates SCO's rights under the United States Copyright Act. SCO
demands that Lehman Brothers “discontinue these violations™ and that ?CD “will take
appropriate actions to protect [its] rights.”

. Following up on its first letter, SCO then sent two more letters to the Lehman
Brothers” Chairman and Chief Executive Officer, Richard Fuld {Exhibit B), and its Chief of
Operations and Technology, Jonathan Beyman (Exhibit C). These letters reiterate SCO's
position that use of Linux violates the Copyright Act. SCO concludes this letter by stating that:

If you fail to respend to our efforts to pursue a licensing
arrangement, WE WILL TURN YOUR NAME OVER TO
OUR OUTSIDE COUNSEL FOR CONSIDERATION OF
LEGAL ACTION,
7. Lehman Brothers responded (attached as Exhibit D). and among other things,

noted that it purchased Linux products and services from Red Hat
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8. Further, at a public presentation at Harvard Law School on Monday, February
2, 2004, SCO's President and Chief Executive Officer, Darl McBride, emphasized that SCO s
planning to begin suing end users of Linux. McBride promised that SCO would be “in the
courtroom with an end user by February 18, that lawsuits against end users are “coming up
within the next few weeks,” and that SCO's outside legal counse] has told MeBride that “we’l]
have them filed by February 187 and “we expect that to happen.”

9. This information should be made a part of the record before this Court
because 1t demonstrates - if any more demonstration was necessary — precisely the unfair tactics
and unsubstantiated claims that SCO has utilized for almost one year to stall the growth and
business of cumpﬁﬂes like Red Hat who distribute and support the Linux operating system. Red
Hat and its customers should not be forced to wait for the hammer to fall before being able to
demonstrate in court that SCO’s yvear-long public campaign against Linux, compames like Red
Hat, which distribute and support Linux, and companies like Lehman Brothers who utilize it, is

.
an emperor without clothes. These circumstances are exactly those for which the declaratory
judgmenn statute was created. SCO has vet again engaged in conduct that gives rise to an
objectively reasonable apprehension on Red Hat's part that Red Hat and its customers will be
sued and that conduct is, therefore, further evidence that a case or controversy does exist. See

Interdynamics, Ine, v, Firma Wolf, 698 F.2d 157, 166 (3d Cir. 1982) {patent infringement); Dow

Chem, Co. v, Exxon Chem, Patents, Inc., Civ. A. No. 94-572-5LR, 1995 WL 562289, at *7 (I,
Del. Aug, 16, 1995).

10, These SCO letters and statements also contradict earlier representations made
by SCO o this Court. S¢g SCO Reply Br. p. 1- 2(*...Red Hat has not alleged a "reasonable

apprehension” that SCO has threatened it or its customers with clmms for copynght
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infringement...."); (SCO Reply Br. p. 5-6.)(denying that there is an “unmistakable threat of
litigation™ which would put customers “in reasonable apprehension of suit_."). Plainly, SCO's
recent letters and statements due exactly what SCO previously denied.

WHEREFORE, Red Har respectfully requests that this Court enter an order, in the form
submitted herewith, permitting the submission of this information in further supporn of Red Hat's
opposition 1o SCO's motion to dismiss,

DATED: February 11, 2004

Respectfully submitted,

RED HAT. INC.
By its attorneys

(#1088)
! . PofT (£3990)
Young Conaway Stargatt & Tavlor, LLP
The Brandywine Building

1000 West Street, 17" Floor

P.O. Box 391

Wilmington, DE 19899-0391

Telephone: {302) 371-6672

Facsimile: (302) 571-1253

William F. Lee

Mark G. Matuschak
Michelle D, Miller
Donaid R. Steinberg
Hale and Dorr LLP

60 State Street

Boston, MA 02109
Telephone: (617 526-600
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

RED HAT, INC.,
Plaintift, Civil Action Mo.: 03-772-SLR
V.

THE SCO GROUP, INC. (formerly Caldera
International, Inc.),

Defendant.

ORDER
WHEREFORE, the Court having considered Red Hat. Inc.’s Motion to
Supplement the Record, and the parties’ submissions,
IT IS HEREBY ORDERED that Red Hat, Inc.’s Motion to Supplement the

Record is granted.

Dated:

U.5.D.J.
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December 19, 2003

Richard Fuld

Chairman & CEO

Lehman Brothers Holdings, Inc.
399 Park Avenue

New York, NY 10022

Re: The SCO Group, Inc. ("SCO™)
Unix Licensee,

In May 2003, SCO wamed about enterprise use of the Linux operating system in
violation of its mtellectual property rights in UNIX technology. Without exhausting or
explaimng all potential claims, this lerter addresses one specific. area in which certain
versions of Linux violate 3C0"s rights in UNLX.

In this letter we are identifying a portion of our copyright protected code that has
been incorporated into Linux without our authorization. Also, our copyright management
information has been removed from these files. These facts support our position that the
use of the Linux operating system in @ commercial setting violates our rights under the
United States Copyright Act, including the Digital Millennium Copyright Act. We are
notifying you of these facts so you can take steps to discontinue these violations. We
believe these violations are serjous, end we will take eppropriate actions to protect our
rights. No one may use cur copyrighted code except as authorized by us. The details of
our pasition are set forth below. Once you have reviewed our pasition, we will be happy
to further discuss your options and work with you to remedy this problem.

Certain copyrighted application binary interfaces (“ABI Code™) have been copied
verbatim from the UNTX System V code base and contributed to Linux for distribution
under the General Public License (“GPL") without proper authorization and without
copyright attribution. While some application programming interfaces (“AP1 Code™)
have been made availeble over the years through POSIX and other open standards, the
UNIX Systern V ABI Code has only been made available under copyright restrictions.
AT&T made these bimary interfaces available in order to support application
development to System V-based operating systerms and to assist Systerm V licensees in
the development process. The System V ABls were never intended or authorized for
unrestricted use or distribution under the GPL in Linux. As the copyright holder, SCO
has never granted such permmission. Nevertheless, many of the ABIs contaned in Linux,
and improperly distributed under the GFL, are direct copies of UNIX System V
copyrighted software code.

Any part of any Linux file that includes the copyrighted binary interface code
must be removed. Files in Linux version 2.4.21 and other versions that mcorporate the
copyrighted binary interfaces include:

-1-
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include/asm-alphalermo.h includefasm-aiphafioctlh
melude/asm-arm/emno. h inchude/asm-alphafioctls.h
include/asm-crisfermo.h include/asm-armfioctLh
mchude/asm-i386/ermo.h includefasm-crisfioctl

e lude/asm-iafd/crmo.h mchedefasm-i386h0ctLh
include/asm-mbBk/errno.h include/asm-iafdfioetlh
include/ssm-mips/fermo.h include/asm-mS8kfioctlh
include/asm- mipstd/ermno.h include/asm-mipsfioctLh
inchade/agm- parisc/ermo.h include/asmemipsGdioctLh
include/asm-ppefermo.h includefasm-mipstafioctls.h
inchude/asm-ppetd/emmo.h inchide/asm-pariscfioctLh
include/asm-5390/errno b inchidefasm-pariscfioctls.h
include/asm-3s390x/ermo.h include/asm-ppefiactlh
include/asm-shiermo.h include/asm-ppefioctls.h
inchude/asm-sparciermo.h include/asm-ppeidioctLh
include/asm-sparctd/ermo.h include/asm-ppesdfioctls.h
include/agm-x86_64/ermo.h include/asm-239000ctLh
include/asm-alphaisignal.h inchude/asm-3390nioctLh
include/asm-arm/signal. h mchudelasm-shfioctLh
include! is/signalh include/asm-shfioerls.h
include/zsm-i386/signal h inchade/asme-sparcfioctLh
include/asm-intd/signal.h include/dsm-sparcfioctls.h
inchade/asm-m68k/signal h inchide/asm-sparctdfioctl.h
inc lude/asm-mips/signal.h include/asm-sparcéd/ioctls.h
include/asm-mips64/signalh include/asm-x86_64/ioctlh
include/asm-parise/signal h include/linuxfipe.h
include/asm-ppefsignal.h include/lmux/acsth
include/asm-ppct4isignal.h include/asm-sparc/a.out.h
include/asm-s390/signalh mehede/linux/a.out.h
inchided asm-s390x/signal b arch/mips/bootiecoffh
include/asm-shisignal.h include/zsm-spare/bsdermo.h
include/nsmm-sparc/signal.h incluede/asm- sparc/solermo.h
include/asm-sparc64/signalh include/asm-sparctd/bsderrno.h
incude/asm-x86_64/signalh include/asm-sparcfdisalermo.h
include/linux/stat h

includelinux/ctype.h

libfctype.c ‘

The code identified above was also part of a settlement agreement emtered
between the University of California at Berkeley and Berkeley Systems Development,
Ine. {collectively “BSDI™) regarding alleged viclations by BSDI of USL's rights in UNCX
System V technology. The settlement agresment between USL and BSDI addressed
conditions upon which BSDI could continue to distribute its version of UNIX, BSD Lite
4.4, or any successor versions. One condition was that BSD retan USL copyrights in 21



files (the “UNIX Derived Files™). A complete listing of the UNIX Derived Files is
attached. The ABI Code identified above are part of the UNIX Derived Files and, as
“such, must carry USL / SCO copyright notices and may pot be used in any GPL
distribution, inasmuch as the affirmative consent of the copyright holder has not been
obtained, and will not be obtained, for such a distribution under the GPL.

Use in Linux of any of ABI Code or other UNIX Derived Files code identified
above copstitutes a violation of the United States Copyright Act. Also, distribution of
copyrighted code identified above as part of a source or hinary distribution of Linux, with
copyright management information deleted or altered, violates the Digital Millenninm
Copyright Act {“DMCA") codified by Congress at 17 US.C. §1202. DMCA liability
. extends to those who have reasonable grounds to know that a distribution (or re-
distribution as required by the GPL) of the altered code or copyright information will
induce, enable, facilitate, or conceal an infringement of any right under the DMCA. In
addition, neither SCO nor any predecessor in interest has ever placed an affirmative
notice in Linux that the capyrighted code in question could be used or distributed under
the GPL. As a result, any distribution of Linux by a software vendor or a re-distribution
of Linux by an end user that contains any of the identified System V code violates SCO's
rights under the DMCA,, insofar a2 the distributor knows of these violations,

As stated above, SCO"s review is ongoing and will involve additional disclosures
of code miseppropriation. Certain UNIX code, methods and concepts, which we also
claim are being used improperly in Linux, will be produced in the pending litigation
between SCO and [BM under a confidentiality onder,

Thapk you for your attention to these matters.

Sincerely,

THE SCO GROUP, INC.




Jaruary 16, 2004 SCD'

Richand Fuld
Chagirman & CEQ

Lahman Brothers Haidings, inc.
T4a Seventh Avenua

Mew Yore, NY 10022

Dear Mr. Fuid:

| am following up om the SCO latter dated December 187, regarcing the use of SCO copyright
protected coda thal has been incomorated nbo Linudt withoul our authorzation. As siated n the kelter:
o ©1 r -| N iz e A0 35 Ja

By

| am requesiing @ mesiing so el we may discuss the siematves hal ars avabdable 10 your firm. WE
BELIEVE WE CAN PRCPOSE SOLUTIONS THAT WiLL BE AGREEABLE AND SCONOMICALLY
FEASIBLE FOR YOU, | look forwerd to hearing from you. I you fai to mspond 1o cur effors o pursue a
kcensing amangement, WE WILL TURN YOUR NAME CVER TO QUR QUTSIDE COUMNSEL FOR
COMBIDERATION OF LEGAL ACTION,

Pisasa contact me immedalely 50 we may schadule a mesSing. My telaphona number is (508) B55-3464
er arad gragarypBiecy com.

Yours
Gragery
%ﬂm Direeter, 'nlefteciual Propeny Licansing

Enct: Letter Dacember 18, 2003
Ce Ryan E. Tibbits, 3C0 General Counsal
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SCo

December 19, 2003

Lehman Brothers Holdings, Inc.
745 Seventh Avenue
New Yo, NY 10022

Re: The SCO Group, Inc. (*SCO™)

hmm,smmmmmmurmmmm
violation of its intellectial property rights in UNIX technology. Withomt exhausting
cxplaining all potental claims, this letter addresses one specific area in which corta
versions of Linux violate SCOs rights in UNTC

In tis letter we are identifying a portion of our copyright protected code that h
been ivcorporated into Litnx withowt our authorization. Also, our copyright manageme
information has besn removed from these files. These facts support our position that ¢
ute of the Linux operating system in & commendal setting violates qur rights uader t
United States Copyright Act, including the Digital Millenciun Copyright Act We &
notifying you of these facts so you can take steps io discontinue these violations. ¥
believe these viclations are serious, and we will wke appropriste actions to protect o
rights. No ons may uss our copyrighted code excspt as muthorized by us. The details
our patition are set farth below. Once you have reviewed aur position, we will be hap
1o further discuss your options and work with you 1o remedy this problem.

Certain copyrighted spplication binary interfaces (“ABI Code™) have been copi
verbatim from the UNIX System V code base asd contributed to Linux for distributi
under the Genera! Public License (“GPL™) without proper authorization end withe

artribution. 'While some appiicafion programming interfaces (“AF! Code
have been made available over the years through POSIX and other open standards, t
UNIX System V A5 Cods has only been made available under copyright restriction
AT&T made thesz binary interfaces awvsflable in orda 1w suppor epplicath
development to System V-based cperating systems and to assist System V licensees
the development process. The Spstem V ABIs were never intended or anthorized |
unrestricied wie or disribusion under the GPL in Linsce. A3 the copyright holder, 5C
ias never granted such permission. Nevestheless, many of the ABls contained in Linc
and improperly distribuied under the GPL, are direct copies of UNIX System

Any part of any Limsx file that includes the copyrighted binary mterface co
must be removed. Files in Linux version 2.4.21 and other versions that incorpotate |

copyrighted hinary interfaces inclnde:

melude'asm-alpha/emmo.b inelude/sem-i386/ermo. b
includefasm-arm/eomo.n inchade/asm-jaf4/ermo.h
inchude/asm-cris/ammo.h inchode/esm-mbkiemo.h

123 Seth 520 wesm, Undss, Uiion 84043 US.A,  prane B0 TE0LP99 e B01.7AL 1303 e A0, aa



include/ssm-mips/crmo.h includefasm-crisfioctl.h
inelude/ssm-mips6deranh includefasm-38&/ioctlh
include/asm-parisciermo.h include/asm-iafdfinetl b
include/asm-ppe/ermo b inchude/asm-mALkinct b
includs/asm-ppefd/armat include/asm-mipadoctl h
include/asm-g390ermo.h include/sam-mipsé4ioctlh
mclude/asm-a3$0x/eomo.h include/asm-mipstdfioctls.h
include/asme-ah/ermo.h include/asm-parise/iost!.h
include/ssm-sparc/ermo.h inclede/ssm-parise/ioctls.h
include/ssmesparcid/ermo b incledefssm-ppefioctlh
mduddlsn-x&ﬁ G4/erma.h mchtdu.m-pqumﬂ&h
include/asm-alphasignal b lude/wsm-ppeddioctlh
meluds/asm-armisigral b mntudﬁ"urn -ppeiddioctis.h
includefasm-cois'signalh inciudeaam-a390/ioetl.h
include/asm-i386/ vignalh includefaam-2390xinetl.h
include/asm-iad4/sipnal h include/asm-shioctlh
include/asm-mb8k/rignal h includefusm-chAoctish
include/asm-mipa/signal b include/asm-sparciioctlh
inchede/asm-mipshd/signal b includefasm-gparciocts h
inchudefasm-pariscisignal include/asm-sparcédioctl.h
include/asm-ppessignal h includefasm-sparetdficetls.h
include/ssm-ppef4/signal h include/nsm-x88_S44octlh
melude/asm-4300/signal.h includeimexfipe.h
include/zsm-1390w/ngnal b include/finuxfacct b
melude/asm-sh/signal b include/esm-spare/acuth
mehude/asm-sparc/signelh inchudelinux/s cuth
includefasm-sparctd/signal b erch/mipwbeatiecoffh
include/asm-e46_64/signal.h inchude/amm-sparchedermo h
includefimemrarh include/agm-sparc/solermno.h
imeinde/lino'ctype.h inchudle/asm-sparcé4/hadermoh
liberype.c include/asm-sparcé4/salermno.h
inelude/psm-alpha/ioeLh

inchude/pam-alphalioctis.h

nclude/asm-army/ioctlh

The code identified above was alse part of a setilement agrecment emter
betwern the University of California st Berkeley and Berkeley Systems Developme
Ine. (collectively “BSDI™) regarding alleged violations by BSDI of USL's rights in UN.
System V iechnology. The settlement agresment between USL and BSDI address
conditions upon which B3DI eculd conthnue 1o distribute its version of UNIX, BSD L
4.4, or any suecessor versions, One condilion was that BSD retyin USL copyrights in *
files (the “UNIX Derivad Files™). A complete listing of the UNIX Derived Filey
artached, The ABI Code identified above are part of the UND{ Derived Files and,
such, must earry USL / SCO copyright notices and may not be used in any Gl



dismribution, inasmoch a3 the affirmative consent of the copyright holder has not be
obtained, and will act be abtained, for such a distibution onder the GPL.

Use in Limm of any of ABI Code or other UNIX Derived Files code identi
abgve constitutes & violaton of the United States Copyright Act. Also, distribution
copyrighted code idenrified shove a8 part of a sowres or hinary distribation of Linux, wi
copyright management information deleted or altered, vialates the Digital Millennio
Copyright Act (“DMCA™) codified by Congress at |7 [7.8.C. §1202, DMCA labik
extends to those who have reascnable grounds to kpow that a distributon (or 1
diseribution a3 required by the GPL) of the altered code or copyright infermation w
induce, enable, facilitate, or concesl an infringement of ary cight under the DMCA,
additon, neither SCO nor any pradecessor in interest has ever placed an affirmati
noties in Linux thet the copyrighted code in question could be used or distributed und
the GPL. Aa a result, any distribution of Linux by 1 software vendor or a re-digtributy
of Linux by an end user that containg any of the identified System V code viclates SCC
rights under the DMCA, insofar as the dismibutor knows of these violations.

As stared above, SC0's review is angoing and will involve sdditional disclosur
of code misappropriadon. Certain UNTX code, methods and concepts, which we al
claim are being used improperly in Linux, will be pmdumd in the pending litigati.
between SCO and IBM under lmnﬁﬂ.eumh'ly«du'

Thank you for your atiention to these maters.

Sincerely, '
THE S$CO GROUF, INC.

Ryan E. Tibbitts
General Counsel



Mew York, NY 10022

Dear Mr. Bayman:

| am foliowing up on the SCO jatter dated December 19, negarding the use of SCO copyright
pretected code that has been incarporated nio Linux wilhout our authorzalon, As alsted in the lstier

| am requesting @ meeting 5o hat we diszuss e alternalives that are avadaile to your fim, WE
MEMWWEM%WTMLEWHMMEMMV
FEASIBLE FOR YOU. | icok forward to hearing from you.  you fad to resgond 1o our efforts to pursue
ficansing arrangement, WE WILL TURN YOUR MAME OVER TO QUR OUTSIDE COUNSEL FOR
CONSIDERATION OF LEGAL ACTION,

Presse contacy me immediateny so wa may scheiuls a magting, My tslephone numbar @ (508] 855-8464
or emall gregareeco cam.

Yours, truly,

ﬁ@ﬂa
Reglonal Director, Intelectat Property Licensing
SC0

Enal: Lalter Decambar 15, 2003
Ce: Ryan E. Tihbits, 350 Cenaral Counesi
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SCO

December 19, 2003

Richard Fuld

Chairmen & CEOQ

L ehman Brothers Holdings, Inc.
745 Seventh Avemue

Mew York, NY 10022

Re: The SCO Group, Ine, (“SCO™)
Dear Mr. Fuld:

: In May 2003, SCO wamed about enierprise use of the Linux operating system
violagiorn of its intellectual property rights in UNDX technology, Without exhausting
explaining al) potential claims, this lemer addresses ome specific area in which cer
versions of Linux violate SCO"s rights in UNDL

[n this lenter we ars identifying & portion of cur copyright protected eode that b
been incorporated into Linus without our suthorizaton. Also, aur copyright manageme
information has been removed from these Sles. These facts support our position that £
uge of the Linux operating Systémo in & commercial setting violates our rights under 1
Unitad States Copyright Act, including the Digital Millennium Copyright Act. We 1
notifying you of these facts so you can teke steps to discontinue these violations, ¥
believe these violations are serious, and we will whke sppropriste acdens to protect o
rights. No one may wae our copyrighted code except as suthorized by wa. The detils
our position are set forth belew. Once you have roviewed our pasition, we will be hap
ie frther discuss vour ogtions end work with you to remedy this prablem.

Certain copyrighted apphication binary interfaces (“ABI Code™) have besn copi
verbadm from the UNIX Syatem V' code base and contributed 10 Linux for distributs
under the Ceneral Public License (“GPL") without proper suthorizarion end withe
copyright attribution. While some appiication programming inferfaces (“APL Code
have besn made availeble over the years through POSIX and other open stendards, 1
UNIX Systemn V ABJ Code has anly besn made available under copyright restriction
AT&T made these binary interfaces available in order o support applicat
development 10 System V-based operating systzms and to assist Symem V' liconsocs
the developrnent process. The Symtem V ABRIY were never intended or authorized |
unrestricted use or dinribution under the GPL In Linax, As the copyright holder, SC
has mever granted such permission. Nevertheless, many of the ABIS consained in Linc
and improperly distributed vnder the GPL, are direct copies of UNIX System
copyrighted softeare code,

Any part of any Limx fil= that inchudes the copyrightsd binary interfacs co

st be removed. Files in Linux version 2421 end other versions that incorporate {
copyrighted binary interfaces include
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inchide/asm-elpha/ermoh inchudefasn-alpha/ioct] 1
includefasm-arm/ermo.h includa/asm-alpha‘iocts.h
includefasm-cris'ermo.h include/asm-armfoctLh
includefasm-i386/ermo.h include/asm-crisfiootlh
include/asm-ia6d/errmo.h irelude/asm-i386/octLh
include/mem-mé gk erma.h inciudefasm-iaddtoctlh
include/ssm-mips/erme b inclode/asm-méBkioctl.h
ineiuda/asm-mipsédfermo.h ineludefasm-mipwicetlb
inehude/asm-parisc/emmo.h melude/asm-mipstdioctLh
include/ssm-ppoiermo. b inelndc/asm-mipatd/iocis.b
inchude/ssm-ppesa/ermo b include/asm-parise/ioct h
include/asm-s380 ermo .y include/ssm-pariseioctls.h
include/asm-s360x/ernoh includefesm-ppe/ioetl b
inchude/nsm-shiemrno h include/rem-ppefiocts.h
include/asm-gpare/ermo b mcliude/am-ppebdfioctl.h
inchude/ssm-sparcsd/ermo.h include/asm-ppehidfioctlah
include/ssm-x36_S4/ermo b incinde/asm-3390ioetl.h
inchsde/nzm-alpha/signal h inelude/aem-¢390w/i0et] b
inclode/asm-arm/signal b inchude/amm-shficetlh
inclodeasm-cris/signalh inchude/asm-shioctlsh
inclnde/asm-i386/signal h nelude/asn-sparcioctl.h
inelude/nsm-iad4/signal h inchde/asm-sparefoctish
include/asm-mb8kisignal b inchudefasm-sparcht/fioctl h
inclade/wem-mips/signal h melode/smm-sparchd/ioctls b
include/ aermn-mipeta/signal h mchede/sam-x86_G4G0ctl. b
include/asm-parisc/signal i include/linueipeh
include/asm-ppe/signal b includeNinux/accth

include/ asm-ppedd/signal melude/arm-spare/a.onth
include/aam-s 3% signal b ncludetimus outh
inelude/asm-2390n/signal b archimipa/boot/ecoffh
inchude’asm-shisignal inchede/asm-sparc/bsderoo.h
imvelude/ssm-sparc/signal.h inchude/ssm-sparc/salemrna.h
include/ssm-sparcidsignal.h include/asm-sparct4/bsdermo.h
include/asm-xB6_64/signalh inelude/nsm-sparctdisclerme.b
includeTincy/stath .
inendatimm/crype

libletype.c

The code fdentfied above wes also part of a settlement agrecment enter
between the University of California at Berkeley and Berkelzy Systems Developme:
Iee. (collectively “BSDI™) regarding alleged violstions by BSDI of USL's rights in UNC
Systern V technology. The settlement agreement berween USL and BSDI address
canditions upon which BSDI could continue 10 distribute its versicn of UNDX, BSD L
4.4, ot axy sucessyor versions. Cme condition was that BSD rewxin USL copyrights in !



files (the "UNDX Derived Files”). A complete listing of the UNIX Derived Files
aftached, The ABI Code identified ahove are par of the UNIX Derived Files and,
such, must ewrry USL / SCO copyright notices and may ot be used in any GI
distribution, inasmuch a8 the affirmative consent of the copyright holder has not be
obitained, and will nat be obtained, for such a distibution under the GPL

Use in Linwx of any of AB[ Code or other UNTX Derived Files code identifi
ebove constitutes a violation of the United States Copyright Act. Also, distribution
copyrighted code identified above as part of 4 source or binary distribution of Limix, wi
capyright management iaformation deleled or altered, violates the Digital Millenniv
Copyright Act ("DMCA"™) codified by Congress at 17 U.S.C §1202. DMCA labili
extends to those who have ressonable grounds 0 kmow that a distribution (or 1
distribution as required by the GPL) of the altered code or copyright information w
induce, cnable, facilitate, or conceal s infingement of any right under the DMCA.
addition, neither 5CO nor any predecessor in interest has ever placed an affimat
notics in Linux that the copyrighted code in question could be used or distributed und
the GPL. As s result, any distribution of Linux by & software vendor or a re-distributi
aof Linux by &n end user that contains amy of the {dentified System V' code violates SCC
rights under the DMCA, insafar as the dissibutor knows of these violations.

Ag stated sbove, SCO's review is ongoing and will involve addinonal dizcinanr
ef code misappropristion. Certsin UNIX code, metheds snd concepts, which we al
claim are being used improperly in Limot, will be produced in the pepding Ltigath
between SCO and [BM vnder o confidentinlity order.

Thank you for your attention w thess matters,

Sinsrely,
THE $CO GROUP, INC.

By:

Ryan E. Tibints
General Counsel

PaGE 89/14



LEHMAN BROTHERS

BB WILL LA s

ASFOCTATE QENERAL COUWSEL ANTY VICE FRESIDENT
TECHMOLOCY BNTELLBCTUAL FROPERTY
CORPORATE LAW

30 January 2004
V1A FACSIMILE and OVERNIGHT COURIER

Mr. Ryan E. Tibbetts
General Counsel

Mr. Gregory Petit

Regional Dicector, Intellecteal Property Licensing
SCO

355 South 520 West

Lindo, Utah 84042

Fat Number: (801) 765-1313

Gentlemen:

SC0's letters of December 19, 2003 and January 16, 2004 to Mr. Richard Fuld and of Janpary
16, 2004 o Mr. Jonathan Beyman (all atiached) have been forwarded to me for reply.

The issues you raised concemning use of Limux software have been directed to our vendor, Red
Hat Inc., for response, Understandably, they are the appropriate recipient and are better
positioned than we to respond to your issues ind copcerns.

Please direct any further comespondence on the subject to Red Hat. To the limited extent you
must commumicate with Lehman Brothers in the fitture (admittedly unlikely, given our request
herein), please direct any communicaticns directly to my attention.

Assotiate General Counse] and Vice President

Enclosares

LESBAAN BhITHITRS M2
9 BARK AVENUT 11™ rLooe
EW VORI, MY 1003 TR
TEL, (203 2387175 P (1) 136979



CERTIFICATE OF SERVICE

1, John W. Shaw, Esquire, hereby certify that copies of the foregoing document

were caused to be served on February 11, 2004 upon the following counsel of record:

BY HAND DELIVERY

Jack B. Blumenfeld, Esguire
Morris, Nichols, Arsht & Tunnell
1201 M. Market Street
Wilmington, DE 19801

BY FEDERAL EXPRESS

Mark J. Heise, Esquire

Boies, Schiller & Flexner, L.L.P.
Bank of America Tower

100 South East 2™ Street, Suite 2800
Miami, FL 33031

RS-

Joffn W. Shaw
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